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preferred creditors had been receiving no interest they were entitled to interest 
from time of dissolution to time of settlement, in order of preference, although 
other creditors were thereby entirely cut off. See also Upton v. Bank, 13 Hun. 269. 

Damages — Telegram — Failure to Deliver. — Butler v. Western Union Tele- 
graph Co., 40 S. E. Rep. 162 (S. C). — This is an action brought against the de- 
fendant for failure to deliver a telegram sent to a third person for plaintiff's benefit. 
Held, where a telegraph company failed to deliver a telegram sent by the son of 
plaintiff to a third person for benefit of plaintiff, the latter has a right of action. 

Where an agent without disclosing the name of his principal makes a contract 
with a common carrier to transport the property of principal, the latter may main- 
tain an action in his own name against the carrier to recover damages for the loss 
of the property. Elkins v. Boston & Maine R. R. Co., 19 N. H. 337. 

Divorce — Jurisdiction — Domicile of Defendant. — Wallace v. Wallace, 50 
Atl. Rep. 788 (N. J.). — Complainant, deserted in one State moving into another 
State for the purpose of securing a divorce in such State, acquired no domicile suffi- 
cient to give the courts of such State jurisdiction, when no service is had on the 
defendant in such State. 

This point was not decided in the recent Supreme Court decisions on this sub- 
ject, 181 U. S. 155-187, although the decision is a natural sequence of those cases. 
The difficulty arises as to when, under such circumstances as above stated, the dom- 
icile relied upon is matrimonial. This case lays down the rule that "necessity" 
alone is the true ground for jurisdiction in such cases, as suggested in Bree v. 
Bree, 181 U. S. 175, and Atherton v. Atherton, 181 U. S. 155. Many western juris- 
dictions have, of course, taken the opposite view, but this seems to present a just 
solution of the jurisdiction problem in such cases. 

Election of Officers — City Council — Quorum — Refusal to Vote. — Schmul- 
bach et al. v. Speidel et al., 40 S. E. Rep. 424 (W. Va.). — The defendants had 
been elected as members of the board of public works, and had taken forcible pos- 
session of the office and books. The plaintiffs, alleging illegality of election, peti- 
tioned the court to compel defendants to restore the office and books to them. 
Held, that a quorum of the city council being secured, though by unlawful means, 
and a majority of those present voting for the persons elected, the election is valid. 
Although a quorum was obtained by the aid of the police, yet the session was a 
legal one, and its acts were valid. The right to compel attendance of absent mem- 
bers is the recognized power of every lawfully organized legislative assembly, 
Cush. Law & Prac. Leg. Assem. 3264. 

Equity — Mortgage Foreclosure — Sale to Executor as Mortgagee. — Fleming. 
v. McCutcheon, 88 N. W. 433 (Minn.). — Defendant, owner of a real estate mort- 
gage, was appointed administrator of estate of mortgagor. While administrator 
he foreclosed the mortgage, purchased the property at the sale, and subsequently 
sold same at a profit. Action by the heirs-at-law to recover this profit. Held, that 
the administrator had a legal and equitable right to foreclose and purchase, and 
was not liable for the profits in the transaction. Brown, J., dissenting. 

This case seems somewhat at variance with the general equitable rule that one 
standing in a fiduciary relation purchasing at his own sale will be charged as con- 
structive trustee at election of cestui que trust. Yost v. Crombie, 8 U. C C P. 
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159. But the court reasons that as the real property passed at once to the heirs-at- 
law, and could be assets in the hands of the administrator only when taken posses- 
sion of for the payment of debts, the administrator, therefore, did not occupy a fidu- 
ciary relation to the property. Hill v. Mitchell, 5 Ark. 608; Noon v. Finnegan, 29 
Minn. 418, 13 N. W. 197; Sloggy v. Dilworth, 38 Minn. 179, 36 N. W. 451; 8 Am. 
St. Rep. 656. 

The dissenting opinion protests vigorously against the decision of the court, and 
holds that the profits of the transaction clearly belonged to the heirs-at-law. And 
the weight of authority would seem to support this view. Foster v. Brown, 3 Rich. 
L. (S. C.) 254; 11 Am. & Eng. Enc. Law, 1020. 

Evidence — Hearsay — Court and Jury. — Ives v. Ellis et al., 62 N. E. 138 (N.Y.), 
— Held, that letters setting forth opinions for or against one of the parties are inad- 
missible as hearsay evidence, for the charge of the trial judge, that such letters be- 
considered by the jury as merely showing a correspondence between parties and 
statements therein be disregarded, cannot destroy the prejudice already created. 
O'Brien and Cullen, J. J., dissenting. 

This decision is very important, in that it departs from previous rulings of New 
York courts and strict rules of evidence, and tends towards better and broader prin- 
ciples of law. Gall. v. Gall, 114 N. Y. 109; Holmes v. Moffat, 120 N. Y. 159; Peo- 
ple v. Pridri, 164 N. Y. 469, hold the opposite view. 

Gaming Contract — Purchase for Future Delivery — State Statute — 
Public Policy. — Parker et al v. Moore, hi Fed. 470 (S. C). — A South Carolina 
statute declares void a contract for future delivery, unless it is the intention of 
both parties that the article shall be delivered and received at the date specified. 
Held, that a broker advancing margins cannot recover from his principal who tes- 
tifies that he did not intend an actual delivery, and that a state is final judge of its 
own public policy. 

The purpose of this statute is to destroy utterly dealing in "futures." It goes 
behind the acts to the sworn intention of the parties. 

In determining what is public policy as regards the restraints of trade the court 
limits itself to the constitution, laws, and judicial decisions of the State itself. 
Safety in this pursuit lies only in avoiding general considerations, personal views 
of political faith or religious dogma and following closely concrete opinion as form- 
ulated in public law. Vidal v. Girard's Ex's., 2 How. 197 ; Swann v. Swann, 21 Fed. 
299. 

Insurance — Conditions of Policy — Suicide. — Latimer v. Sovereign Camp, 
Woodmen of the World, 40 S. E. Rep. 155 (S. C). — A benefit certificate was issued 
by the defendant in favor of the plaintiff upon the life of her husband who died while 
a member of said order. The conditions of said policy having a direct bearing on the 
facts in issue are, * * * (3) "death by the hand or act of the assured, whether sane 
or insane ; (4) death by the hand of the beneficiary, except by accident." The ques- 
tion presented for the consideration of the court was, whether such policy with said 
condition was void as against public policy. 

Held, a clause in a benefit certificate excepting insurer from liability where in- 
sured's death was caused by "his own hand or act whether sane or insane" is not: 
void as against public policy. Mclver, C. J., and Gary, A. J., dissenting. 



